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Encl osed please find a copy of the comments of the
Associ ation of American Railroads in response to Advanced Notice
of Proposed Rul emaking in the above-referenced docket. Al so
encl osed is an additonal copy| and self-addressed, stanped

envel ope for an acknowledgemept of receipt. Thank you for your
attention to this matter.

Sincerely,

Dani el saphire

Encl osure




FROM AAR TO : 202 4932251 1999, 04-19 16: 14 #3837 P .03/03

BEFCRE THE
FEDERAL HI GHVAY ADM NI STRATI ON

DOCKET NO. FHWA- 98- 3656

GENERAL REQUI REMENTS | NSPECTI ON, REPAI R
AND MAI NTENANCE: XNTERMODAL CONTAI NER
CHASSI S AND TRAI LERS

COMMENTS OF THE
ASSOCI ATI ON OF AMERI CAN RAI LROADS

On behalf of its nenber railroads, the Association of
Anerican Railroads (RAR)® submits the follow ng comments in
response to FHWA's advance notice of proposed rul emaki ng seeking
comrents on the petition of the Anerican Trucki ng Associ ations,
Inc., (ATA) and ATA's I nternodal Conference (Petitioners)
proposing to alter the allocation of responsibility for ensuring
t hat internodal equi pnent conplies with FHM regulations.? AAR's
menber railroads have a significant stake in this rul emaking
proceedi ng because they are involved in the transportation of a
substantial anount of freight in internodal equipnent and, as a
result, frequently tender such equipnent to notor carriers.

AAR opposes Petitioners' proposal as it would effect a
fundanental change to the regulatory framework, the need for
whi ch has not been denonstrat ed. ven assum ng FHWA has
jurisdiction to expand the scope of its regulations to cover
entities that do not operate notor vehicles, the Petitioners have
presented scant evidence to support their case. In fact,
enactment of Petitioners' proposal could well be
counterproductive to the goal of inproved safety on the highways.

'AAR IS a trade association whose menbership includes
freight railroads that operate 76 percent of the |ine-haul
mleage, employ 91 percent of the railroad workers, and account
for 93 percent of the freight revenue 'of all railroads in the
United States. Amtrak, which operates alnost all of the nation's
inter-city passenger trains also is a nmenber of AAR

'64 Fed. Reg. 7849 (Feb. 17, 1999).
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Rai | roads nove |arge volumes of internodal equipment,
transporting nearly 8.7 mllion trailers and containers in 1997.3
Rai |l roads and motor carriers frequently are partners in providing
transportation of freight noved in trailers and containers.
However, each partner noves this equipnent in entirely different
environnents, posing different safety issues. When moved by
railroads, the equipnment is secured to a railcar. The primary
interest of the railroad is, as it should be, to assure the
equi pment can be operated safely, in rail transportation. Thus,
railroads inspect to make sure that all intermodal equiprment is
properly secured to the rail car and will not pose any hazards
when noving on the railroad right of way. On therails, the
proper operation of the internodal equipnent's brakes, lights and
tires is not key to safe operations. Mreover, there is unlikely
to be any degradation of these systems while the equipnment is
moving on the rails, since these systems are used only within
intermodal terminals while in the possession of the railroad.

(I'n fact, in many cases these systens are not eveninvolved in
the part of a nove that takes place on the rails. For exanple,
in double stack service, the container is noved by itself. The
l'ights, brakes and tires are part of the chassis, and are
attached only after the rail transportation has ended.)

Once internmodal equipnment is renoved fromthe train and
tendered to the notor carrier which will be operating the
equi pnent on the hi?hmay, the operator of the carrier should bear
the responsibility for ensuring the equi pment conplies with
federal regulations. At that point, when safe operation on the
hi ghway becones the focus, the condition of the brakes, lights
and tires becones of paramount inportance. The notor carrier
operator is in the best position to determ ne whether these
systens on the trailer, container or chassis that he or she wll
be pulling on the highway are in proper condition. On the
hi ghway, the trailer, container or chassis becomes an integrated
pi ece of equi pnent withtheoperator's tractor. The operator
certainly is in the best position to know whether the internodal
equi prent 1is proPerIy connected to the tractor and to judge the
roadworthiness of the unit as a whole.

Essentially, Petitioners argue that operators of notor
carriers are incapable of inspecting the equipment they will be
operating on the highways after it Is tendered to them by another
party in the transportation chain. Just why the operator cannot
conduct an inspection upon receiving equipment is not apparent.

3 DSSOCIATION oF AMER CAN RaiLroaps, Railrop FacTs 26 (1998 ed.)
This represents a threefold increase over the past two decades.
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The inspection that should be done by notor carriers is not
conpl i cat ed. Section 392.7, 49 c.F.R., lists the itens that= a
nmotor vehicle driver is responsible for: brakes, the steering
mechanism lights, tires, horn, wndshield wipers, mrrors, and
coupling devices. A motor vehicle driver can readily inspect
these itenms without incurring any significant delay.

Certainly, any individual who is qualified to operate a
tractor-trailer/container conbination over the highways nust be
sufficiently trained to inspect that equipnment. |n order to
receive a conmercial drivers |license, an operator nust be capable
of performng a pre-trip inspection required by the regulations.
49 c.F.R. §§383.111(e) and 383.3.13(c) (1). Commercialdrivers are
required to demonstrate their ability to perform §392.7 pre-trip
inspections in order to drive the type of conmmercial notor
vehicle the notor carrier intends to assign them 49 C.F.R.
§391.31. If a notor carrier's drivers do not know how to
properly inspect the internodal equiprment they handle, the notor
carrier cannot permt themto operate this equipment.

Wil e there may be a financial incentive for the operator to
| eave the termnal as soon as possible, it is the notor carrier's
responsibility to ensure that i1ncentive does not override the
need for taking the time to conplete an inspection to determ ne
that the various conponents of the equipnent are in proper
operating condition. (As noted above, the operator should be
capabl e of conducting an adequate inspection wthout significant
del ay.) Moreover, if, after inspection, the operator believes
that the equipnent is not safe to operate, he or she may decline
to | eave the terminal with that equipnment in tow in some cases
anot her piece of equipment may be available. Again, there may be
financial incentives for the operator to leave a termnal with
the first avail able piece of equipment, but that should not
override safety concerns.

Petitioners contend that nmotor carriers do not own or
control the internodal equipnent they haul, and therefore are not
in a position to inspect them adequately. Wile railroads do own
or |lease sone of the internodal equipnent in use today, it will
frequently be the case that the railroad tendering a piece of
equi pnent is not the owner or lessee of that equipnent either, as
much of that equipnent is owned by steanship |[ines, notor
carriers, |easing conpanies, and other parties. Moreover, the
railroad does not have control over the equipnent: as it noves
over the transportation network on different nodes. Gven the
reality of equipnent which is frequently on the nove, passin%
fromparty to party, it is only logical and fair that when the
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focus is on highway safety the party operating the equi pment over
the highway bear the responsibility for its safe operation.

Putting responsibility on the non-notor carrier which
tenders the equipment will onlyfurther mlitate against diligent
i nspection of the equipnent by the operator. Rather than
providing notor carriers with a strpnger argunent for refusing
unsaf e equi pnent as Petitioners suggast, if responsibility for
the roadworthiness of internodal equipnent is shifted to the
Farty tendering the equi pnent, the notor carrier operator will be

ess likely to undertake a diligent inspection before |eaving the
termnal, as he or she will be able to allege that any defect
di scovered on the highway was the responsibility of the term nal
operator to detect and correct.

In fact, under Petitioner's proposed anmendnent to Section
390.37, a notor carrier found to be operating equipnment in
violation of the FMCSRs can avoid penalty by arguing that the
equi prent was tendered in a condition which did not conply with
the rules. O course, in nost cases, if a defect is discovered
on the highway, it is unlikely that the inspector would be able
to determ ne whether the defective condition arose on the hi%hmay
or prior to it having been tendered to the motor carrier. (This
scenario also would raise the question of why, if the operator
bel i eved the equi pnent not beincompliancewith the safety rules
when it was tendered he or she nonetheless took it onto the _
hi ghway.) Thus, rather than enhancing safety, Petitioner's notion
of joint responsibility may undermne it, as both parties wll
often be able to argue--and have incentive to do so--that the
probl em arose when the equipnment was under the control of the
other party. Joint responsibility will confuse the roles of the
various parties, dilute theoperator'sresponsibilities, and nmay,
as a practical matter, be tantamount to no responsibility.

Wi le the condition of the basic systems of a piece of
i ntermodal equi prent shoul d be ascertainabl e upon conpletion of
an inspection by the notor carrier operator at a termnal, it is
possi bl e that some |atent defects mght not be detected by such
an inspection. It is equally unlikely, however, that such a
defect would be detected by shifting the resPonsibiIity for
inspection to a non-notor carrier. If latent defects are a
probl em affecting the safety of internmodal equipnent, then the
nmore appropriate solution would seemto be either beefing up the
currently required annual inspection or requiring that such
i nspections occur nore frequently.

Petitioners are correct that typically, comercial contracts
provide that once motor carriers take internodal equipment off

4
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railroad prem ses, the notor carrier is responsible for the
condition of the equipment. Though Petitioners inply that these
contractual provisions are a problem in fact, they sinply
reflect rational and |ong-standing business practices, These
negoti ated al |l ocati ons of responsibility recognizethe proper
role of the notor carrier in ensuring the roadworthiness of

equi pment operated on the highways.

Petitioners' proposal is particularly alarmng in that it
woul d abrogate these private contracts. Proposed section
396.7(¢c) woul d void the contractual allocation of responsibility
assigned the notor carrier based on an assertion that the party
tendering the equipnent did not provide the nmotor carrier wth
"adequate equipnent, time, and facilities to make a full
i nspection and necessary repairs" to the equipnment. By
allocating responsibility for the safety of equi pnment on the
hi ghway to the notor carrier, these agreenents reflect the
reality of internodal transportation. However, under
Petitioners' proposal, these provisions will be rendered
meani ngl ess, as the notor carrier can always contend that it was
given "inadequate" time, equipnment or facilities to undertake a
proper inspection. Certainly, no case has been nade for
upsetting the busi ness agreenents that have been devel oped over
the years by the parties involved in internodal transportation.

In order to explore the issues raised by its aNPR, FHWA has
posed a series of questions. AAR responds to several of these
questions below.* Wth respect to FHWA's inquiry concerning the
occurrence and frequency of equi pnment defects and safety rule
viol ations, AAR does not have any relevant data. O her
interested parties may well have such data. Even if such data
exist, however, it is unlikely that they would enable FHWA to
ascertain whether Petitioners' proposal will result in any safety
benefits. This is underscored by the prem se of question 5 which
points out, correctly, that in nost cases it would be difficult
to determine whether an equi pnent defect arose before or after
the equi pment was tendered to the notor carrier.

Question 6, which suggests holding the tendering party
responsiblefor the condition of equiprment even after it has been
on the road for some time, points out the unworkability and
unfairness of Petitioners proposal. A railroad does not control
the route or nmethod of operation on the highway. To hold a party
responsible for the condition of equipnent after it has left that

i Question 3, regarding the Uniform Agreenent, has al ready
been addressed in the body of AARR'sconmments.
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party's control and has been operated on the road for many mles
by anot her party nakes no sense. There is no rational basis for
arbitrarily fixing a nunber of mles or hours after which
responsi bility should be shifted from equi prent tenderer to notor
carrier, as no presunption can properly be made about when a

def ect occurred. In fact, if equipmentis defective at the tine
of tender to the motor carrier, the defect |ikely occurred the
[ast tinme the equipment was operated on the highway. Li ght s,
tires and other features essential for highway safety are not
used during rail transportation.

Wth respect to question 7, theunderlying premse, i.e.,
that drivers do not have the ability or opportunity to inspect
equi pnent for roadworthiness at the point of interchange or
tender, is false. Ability exists, or at least it should: as
stated above, drivers nust be trained and qualified to inspect
the vehicles they operate. Qpportunity also exists: the question
is whether drivers are willing to take that opportunity, a matter
that is within their control. One AAR nenber reports that a
recent study showed that only about 5% of driver pi cki ng up
i nternodal equipnent at termnals took advantage of special
roadability | anes provided for inspections.

Regardi ng question 8, AAR does not have any conprehensive
data on the resources expended by its nenbers on inspection,
repair and mai ntenance of internodal equipnent or what i npact
adopting Petitioners proposal would have on those expenditures.
One large railroad has estimated that if the proposal were
i npl enented, the nunber of nechanics utilized would need to be
i ncreased by over 50% and expenditures would rise by about $8
mllion annually. An inportant point here is that even if this
were done, there should be no concomitant reduction in nanpower
or cost to notor carriers. There will still be one driver for
every truck.

Wth regard to question 13, AAR is not aware of evidence to
support increasing the frequency of the FHWA inspections.
However, as noted above, if latent defects in internodal
equi pnent are a problem requiring nore frequent or stringent
i nspections night be an appropriate response. AAR understands
that IANA is in the process of studying the question of whether
nore frequent inspections would be beneficial.

When a fundanental change is proposed to a regul atory
schenme, the burden should be on the proponents of change to
demonstrate that (1) a significant problem exists and (2) the
proposed solution will address the problemeffectively,
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efficiently and fairly. Petitioners have done neither
Accordingly, AAR urges FHWA to reject the petition.

Respectful |y submtted

Michael J. Ru
Dani el saphire

Associ ati on of Anerican Railroads
50 F Street, NW

Washi ngton, D.C. 20001

(202) 639-2503




